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()  declare or pay any dividend on the Series A Preferred Stock, Series B
Preferred Stack or the Common Stock unless such dividend is paidin the form of shares of the
Common 8to<k; or

(v)  repurchase Or redeemany shares of the Common Stock or of the Series A

Preferred Stock, including, withowt limitation, repurchasesmade from Cleyton A. Thomas, Jr.,
Bruce W. Rednarsia, Mark Mendes, Peter B. Callowhill and Corlyn A. Marsan, but other than
repurchasesmade fiom other employees or consultantsin cannection with their wegmination of
employment or consulting services, as the case may be, or in accordance with the termsof the
Corporation’s Right of First Refusal as set forth in the Amended atd Restated Tavestor Rights
Agreement between the Corporation, the holders of the Preferred Stack and cerrain holders of
Cammon Stock, dated May 18, 1998,

(®  TheCorporation shall not, without the written consent or affirmattve vote of the
holders of amgjority the then outstanding shares of Series A Preferred Stack, given in writmg or
by vote at a mesting, consenting or voting (as the case may be) together as a class:

(i)  prior to December 31, 2000, engage iN aN Acquisition Event, unless the
value of the Corporation based on such transaction iS equal to Of exceeds $30,000,000 and the
proceeds received by the Corporation are in Gash or securities publichy traded on a recognized
Usited Statessecurities exchange;

(i)  awutherize, create Or iSSUe any shares Of StOCk, Or securities exchangeable
for, convertible into or evidencing the right to purchaseaxny shares of stock, having rights,
preferences Of privileges (inclhuding without limitation, redemption rights or rights of anfi-
dilwdon protection) superior to or on a parity with that of the Seriesa Preferred Stock, including,
without limitation, autherization Or 1$suance of additional shares Of Series A Preferred Stock;

(il)  amend, alter, or repeal the Corporation's Bylaws (including, without
Iimitation, Article 2 thereof) or thiSCertificate Of Incorporation SO aS t0 materially affect the

preferences specialrightsootherpower0f the Seri €S A PreferredSwek;

(iv)  geclare or pay any dividend on the Scries A Preferrcd Stock, SeriesB
Preferred Stock or the:Common Stock npless svich dividend ispaid sn theform of shares of the
Cornmon Stock; or

(v)  repurchase or rodeem any shares of the Common Stock or of the Series A
Preferred Stock, inciudiog, without imitation, repurchases made from Clayton A. Thomas, Jr.,
Bruce W. Bednarski, Peter B. Cajlowhill and Corlyn A. Marsan, but other thanrepumhas&s made
from other employees ot consulants in copnection with their termination of etnployment or
consulting services, as the cass may be, or in accordance. with the terms of the Corporation’s
Right of First Refusal as set forth in the Amended and Restated Investor Rights Agreement
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between the Corporation, the holders of the Preferred Stock and certain holdersef Coprmon
Stock, dated May 18, 1998.

(g)  TheCorporation shall not, withont the consent or affirmative vote of 2 mgjority of
the Board of Directors, givenin writing or by voteat amé&g:

()  ftneur senior and subordinated indebtedness that in the aggregate exceeds
tiegreater of (%) fouz times the Corporation’s earnings beforeinterest, taxes, depreciation and
amortization and (y) $30,000,000; or

(i)  make capital expenditures that exceed § | 5,000,000 per annurn.

4. Optional Conversion. The holders oOf the Preferred Stock shall have conversion
rights as follows (the“ Conversion Rights™).

(@)  Rightto Comvext.Each share of Preferred Stock shall be convertible, at the option
of the holder thereof, at any time and fioma time to time, into such rumber of fully paid and
nonassgssable shares of Commen Stock asisdetermined by dividing the applicable Original
Purchase Price (as defined below) by the Conversion Price (as defined below)in cffect af the
time Of conversion. The Original Purchase Price Of the SeriesA Preferred Stock shall be §

3.425. The Original Purchase Price of the SeriesB Preferred Stock shall be $3.085. The
cenversion price at which shares of Common Stock shall be deliverable upon conwersion of the
Preferred Stock withoutthe payment of additional consideration by the holder thereof (the

“ Conversion Price™ shall initially be 8 3.425 for the Series A Preferred Stock and $3.085 for the
SeriesB Preferred Stock. Each initial Conversion Price, and the rate at which shates of Preferred
Stock may be converted inte shares of Common Stock, shall be subject toadfustment as provided
below.

In theewvent of a notice of redemption of any shares of Preferred Stock pursuant to
Section 6 hereof, the Conversion Rights of the sharesdesignated for redemption shall terminate
at the close of business on the fifth full day preceding the date fixed for redemprion, unless the
redemption price isaot paid when due, in which case the Conversion Rights for such sharesshall
comtinue until such price ispaidinfull. In theevent of afiquidation of the Corporation, the
Cpnversion Rightsshall terminate at ¢ clase ‘ of business on the first fall day preceding the date
fixed for the payment of any amounss distributable on liquidation w the holders of Preferred
Stock.

()  Eracfional $hares No fractianal shares of Common Stock shall be issued upon
conversion of the Preferred Stock Intien of any fractional shares 10 which the holder would
otherwise be entitled, the Corporation shatl pay cash equal to such fraction multiplied by the tren
effective applicableConversion Price.

(©)  Mechanics of Conversion.
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(®  Tnorderfor a holder of Preferred Stock to convert shares of Preferned
Stock into shares of Common Stock such holder shall surrender the certificate or centificates for
such shares of Preferred Stock at theoffise of thewansfer agent for thePreferred Stock { or at the
principel office Of the Corporationif the Corporationserves as itsown transfer agent), together
with written notice that such holder elects to converr all or any number of the shares of the
Preferred Stock represented by such certificate or certificates. Such notice shall state such
holder's name or the names of the notninees in which sach holder wishes the cettificate or
certificates for shares of Common Stock to beissued. If required by the Corporation, certificates
surrendered for conversion shall be endorsed or accompanied by awritten iastrument or
nstrurnents of transfer, in form segisfactory tothe Corporation, duly executed by the registered
holder orhis orits attomney duly authorized inwriting, The date of receipt of such certificates
andnotice by thewansfer agent (or by the Corporation if theCorporation serves asits own
transfer agent) shal | bethe comversion date (* Conversion Date”). TheCorporation shall, assoon
as practicable after theConversion Dare, issue and deliver st such office tosuch bolder of
Preferred Stock, or to his or itS nominees, acerrificate Of certificates for the number of shares of
Common Stock to which such holder shall be entitled; together with cash-in liew of any fraction
of a share,

(i)  TheCorporation shall at 2] timeSwhen the Preferred Stock shatl be
owxstanding, reserve and kKeep available out of its authorized but unissued stock, for the purpose
of effecting the comversion of Preferred Stock, such number of its duly authorized shares of
Cormmmon Stock as shall froxn time to rime hesnfficient to effect the conversion of all outstanding
shares of Preferred Stock. Beforetaking any action which would cause an adjustment reduciug
the Conversion Pricebelow the then par value of the shares of Common Stock issuableupon
conversion Of Preferred Srock, the Corporation Will take any ¢orporate actionwhich may, inthe
opinion Of itscounsel, be necessary inorder that the Corporation may validly and legally | ssue
fully pai d and nonassessable shares of Common Stock at such adjusted Conversion Price..

(i)  Uponany such conversion, no adjustmentta theapplicable Convegsion
Price shall be made for any accruedand unpaid dividends on Preferred Stock surrendered for
conversion provided that all acemed and unpaid dividends shall remain payablepursuant to the
term.5o0f Sectien 1 sbove.

(iv)  Allshares of Preferred Stock Which shall have been surrendered for
conversion as herein provided shell no longer be deemed tobe outstanding and al| rights with
respect t0 such shares, including the rights, i), t 01 €CEI Ve noticesand tovore, Shal |
immediately cezse and terminate ON the Conversion Date, except only de i ght of the holders
thereof to receiveshares Of Common Stack iNexchange therefor and payment Of any acerued and
unpaid dividends onthe shares of Preferred Stock exchanged Any shares of Preferred 8tock so
converted shall beretired and canceled and shall not be'reissued, and the Corporation may from,
timeto time take such appropriate action as may be necessarytoreduce thcauﬂlonzed Preferred
Stock accordingly. .
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(i)  Special Defipitions. For purposes of this Subsection 4(d), the following
definitionsshall apply:

(A)  "Option” shall meanrights, options or warrants {0 subscribe fOr,
purchsse or otherwise acquire Comsion Stock or Convertible Securities, exeluding options
granted to0 employeesor consuluants of the Corporation pursuant toan option plan or other
prrangements adopted by the Board of Directors, thcqmrc up to amaximum of 2,411,698
shares of Common Stock, such number of sharesgiving effect to theStock Split, as outstanding
on the date hereof (subject t0 appropriate adjustrment for any stock dividend, stack split,
combination or other simil ar recapitalization affecting such shares).

®) "Origmal IssueDare” shall mean thedate on Which ashare of
SeriesA Preferred Stock or Series B Preferred Stock, as applicable. was first issued.

(Cy  “ConvertibleSecurities” shall mean any evidences of indebtedness,
sharesor other securifies directly or indiectly convertible into or exchangeablefor Common
Stock.

(D)  “ Additiona Sharesof Common Stock” shall mean al| shares of
Common Stock issued (or, pursuant to Subsection 4(d)(iii) below, deemed to be issued) by the
Corporation after the Series B Original Issue Date, other than shares of Common Stock issued or
issuable:

@  uponconversionof shares Of Preferred Stock outstanding
on theSeries B Original |ssue Date;

()  as adividend or distribution onPreferred Stock:

dl)y by reaspn of adividend, stock split, split-up Or ather
distribution 0N shares of Common Stock excluded from the definition Of Addirional Sheres Of
Common Stock by the foregaing clauses (I) and (I or this clause (JII); Of

(I¥)  uponthe exercise Of the options excluded from the
definitionof “ Option” in Subsection 4(d)(iyA).

()  No Adjustment of Conversion Price. No adjustment in the number of
sharesof Common Stock into which Preferred Stock iSeonverible shall be tade, Dy adjzsunent
in theapplicable Conversion Price thereof: (@) unless the consideration per share (determined
pursuant 1o Subsection 4(d)(v)) far an Additional Share of Cémmon Stock issued or deemed to
beissued by the Corporationis |essthan theapplicable Conversion Price in cffect on thedate of,
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and immediately prior to, the issue of such Additional S$hares, or (b) if prier to such issuance, the
Corporation xeceives written notice from thelolders of at |east two-thirds (2/3) of the then
outstanding shares of each of the Series A Preferred Stock and the SeriesPB Preferred Stock
agreeing that no such adjustment shall be made as the result of the issusnce of Additional Shares
of common Stock.

(i) IssueofSecyrtics Desmgxlissuzof Amidstional S

(A)  Qptiops and Convertible Securities. If the Corporation at my time
or from time to time after the applicable Original Issne Date shall i SSuUeany Options Or
Copvertible Scentities or shall fix arecord date for the determination of helders of any class of
securities entitled to recelve any such Options or Convertible Securities, then the maximum
number of shares of Common Stock (as set forth in theipstrument relating thereto without regard
o any provision contained therein for asubsequent adjustment of Such aumber) issuable upon
the exercise Of such Options oOr, inthe case of ConvertibleSecunities and Options therefor, the
conversion Or exchange Of such ConvertibleSecurities, shall be deemed 1w be Additional Shares
of Common Stock issued as of the time of such issue or, in case such arecord date shall bave
been fixed, as of the close of business on such record date. provided that Additional Shares of
Common Stock shali not bedeemed to have been i Ssued nnless the considerstion per share
(determined pursuant to Subsection 4(d¥(v) hereof) of such Additional Shares of Commen Stock
would be less than the applicable Conversion Price in effect on the date of and immediately priox
to such issue, or such record date, as the case may be, and provided further that in any such case
in which Additional Shares of Common Stock are deemed to be issued:

(D  nofurtker adjustment in the applicableConversion Price
shal} be made upon the subsequent issue of Convertible Securities or shares of Common Swock
upon theexercise of such Optionsor conversion or exchange of suchConvertible Securities;

Iy  if such Options or Convertible Securities by their terms
provide, with the passage of time or otherwise, for any increase in tie consideration payable to
the Corporation, Or dectease in the number Of shares of Common Stock issuable, upon the
exercise, conversion or exchangethereof, theapplicable ConversionPrice computed uponthe
original i ssuethereof (Or upon the occurrence of arecord datewith respect thereto), and any
subsequent adjustments based thereon, shall, upon any such increase or decrease becoming
effective, be recomputed to reflect such increase or decrease insofar as it affects such Options or
the rights of conversion or exchange under such Convertible Securities,

()  noreadjustment pursuant to clause(IY) aboveshail have the
effect of increasing the applicable Conversion Price 10 an amount which exceeds the lower Of (i)
the applicable Conversion Price on the original adjustment date. or (i) the applicableConversion
Price that would have resulted from any issmance of Additional Shares of Commoen Stock
between the original adjustment date and such readjustment dare; and

ﬂ1l2b-l
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V)  uponthe expiration or termination of any unexercised
Option, the applicable Conversion Price shall not be readjusted, but the Additional Shares of
Common Stock deemed issued astheresult of the original issue of such Option shall not be
decrned issued for the purpeses of any subsequent adjustment of the applicable Comversion price.

(®)  Stock Dividends and Subdivisions. To the event that the
Corporation at any timeor from time to time after the applicable Original | ssue Date shail
declare Or pay any dividend ontke Common Stock payablein Common Steck, or effect a
subdivision Of the outstanding shares of Common Stock (by reclassification Or otherwise thaa by
payment of adividendin Common Stock), then Additional Shares Of Commen Stock shall be
deemed to have beenissued:

(@) inthe case of amy suchdividend, immediately after the
close of business on the record date for the determinarion Of holders or any class of securities
entitled to receive such dividend, or

() inthecase of any subdivision, at the close of business on
the date immediately prior o the dateupon which such corporate action becomeseffective.

If such record date shall have been fixed and such dividend shail
not have been fully paid onthe date fixed therefor, the adjustment previousy madein the
applicable Conversion Ricewhich became effective onsuch record date shall becanceled as of
the close of businesson such record dste, and thereafter the applicable Conversion Price shall be
adyysted gmrsuant to this Subsection 4(d)(1ii) as of thedme of actual payment of such dividend.

(v)  Adiustment of Conversion Price Upon Issuance of Additional Shates of
Common Steck.

(A)  Issbange Prior to Full Rachst Date | ntheevent the Corporation shall issue
Additional Shares of Common Stock prior to the applicable Full Racher Date(as defined below)

(including Additional Shates of Common Stock deemed to beissued pursiant to Subsection
4(d)(1ii)), without consideration or for a consideration per share less than the applicable
Conversion Price in effect on the date of and immediately prior to such issue, then and in such
event, SUeb Conversion Price shall be reluced, concurrently with such issue, t0 a price cqual to
theconsideration pet share fqr such Additional Shares of Comenon Stack effective as Of the date
of the issuance Of such Additional Shares of Common Stock; provided that in the event the
Corpomuon, without receiving any consideration, declares adjvidend on Common Swack payable
in Commen Stock ot effects asubdivision of the outstanding shares of Common Stock into a
greatex aumber of shares of Common Stoek, the Conversion Price in effect immediately prior to
such siock dividend or Sub&vlswn shall, onthe datethat Additional Shares of Common Stock
aredeemed issued pmsuam to Subsection 4(d)(iif)(B), be decreased proportionately, and
provided further, that de applicable Conversion Price shall nor beso reduced at such timeif the
amount of such rednetion would be an asmount |essthan $.05, but any such amount shail be
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carried forward and reduction with respect thereto made at the time of and together with any
subsequenit reduction which, together with such amovmt andasy other amount or arougsts 60
carried forward, shall aggregate $.05 or more. The “Full Rachet Date* for the Series A Preferred
Stock shall mean May 18, 1999, ‘ The“Full Racher Date” for the Series B Preferred Stock shall
mean November 14, 1999,

B) : g : achet Date. Notwithstanding
anythi ngoonmnedlnSectlon(A) abcwe o thc oontra.tjy’ in thc event t he Corporation shall issue
Additional Shares of ‘ Common Stock solely t0 any helders of the Series A Preferred Stock or the
Series B Preferred Stock prior to tbe applicable Full Rachet Date (including Additional Shares of
Common Stock deemed 10 be issued pursuant to Subsection 4(d)(iii)), without consideration or
for & considoration per share less than the applicable Conversion Price in effect Onthe date of and
immediately prior tosuchissue, t hen ad i n such event, such Conversion Price shall be reduced,
concurrently with such isswe, to a price equal. to the gteater of (X) the consideration per share for
such Additional Shares of Commeon Stock effective as Of thedate of the issuance of such
Additional Shares of Common Seock or (y) the Share Fair Market Value (as defined below);
provided that the applicable Conversion Price shall not be so reduced at such time if the amount
of such reduction would be an amount tess than $.05, but any such amount shall be carried,
forward and reduction with respect thereto made at the time of and together with any subsequent
reduction which, together with such amount and any other amount or amounts so carried
forward, shall aggrepate £.05 or more. The “ Share Fair Market Valuc* shall mean the fair market
walye of share of Common Stock on the date of and immediately prior to such issue to be
determined Dy disinterested appraisal firm whichi s a member of a recognized professional
association reasonably acceptable to the Corporation and the holders of amajority of the
Preferred stock. |f the parties are unable to agree onan agppraisal firm within 10 daysafter the
issue of stock, afirm shall be selected by Jot from the top-tier investment banking firms, after the
Corporation and the holders of the Preferred Stock haveeach €liminated onespch firm- The
selected appraisal firm shall then make adeterminarion of theShare Fair Market Value. The
gelection aud determination of the appraisal firm shall befinal and binding upon all parties. The
expenses of the appraisal firrn shall be borne by the Corporation

) SSUA i Racher DateINtheevent the, Corporation shall issue
Additional Shares of Commpn Stock on Or after the applicable Full Rachet Date (including
Additional Shares of Common Stock deemed to be issuéd pursuant to Subsection 4(d)(i)),
without considerstion o for a Consideration per share less thantheapplicable Conversion Price
in effect on the date of and immediately priog to Such issue, then and ig such cvent, such
Conversion Price shall bereduced, concarrently With such issue, t0a price (calculated to the
neatest cent) determined by multiplying such Conversion Price by afrastion, the mumerator of
which shall bethe numbey of sheres of Comnmon Stock outstanding immediately priort o such
1ssue phus the number of shares of Common Stock which the aggregate consideration received by
the Corporation for the foral mummber of Additional Shares of Common Stock so issued would
purchaseat such Conversion Price; and the denominator Of Whichshall be the number Of shares
of Common Stock outstanding iremediately prior to such jssue plusthe mummber of such

14 -

WASHO 1A 127373:2:05/1 9708
260056-2



FROM CORPORATI ON' TRUST (TUE) 11. 03" 98 09:18/8T. 09:13/N0. 3561004141 P 16

! -

Additional Sham of Common Stock se issued; provided that, for the purpose of this Subsection
4(d)(iv),allsharesof CommonStockissuableuponconversionofsharesof Pr f er r ed Swock or
other Convertible Securities and upon exercise oOf options or watrants outstanding immediately
prior to such issue shatl bedeemed to be antstanding, and immediately afier any Additional
Shares of Common Stock are deerned issued pursuant 1o Subsection 4(d)(iii) (whether Or not
exchuded from the definitfon of “Additional Shares of CommonStock”™ by virtue of clauses (i),
() and (TV} of Subsection 4(d)i)(D)), such Additional Shares of Cemmon Stock shall be
deemed tobe outstanding; provided further, that in. theeveat the Corporation, without receiving
any consideration, declares adividend on Common Stock payablein Common Stock ar effectsa
sub&vision Of the outstanding shares of Common Stock infry agreater number of shazes of
Common Stock, the Conversion Price in effeer immediately prior to such stock dividend ox
subdivision shall, on thedate that Additional Shares of Common Stock are deemed i ssued
pursuant t0 Subsection 4(d)({ii)(B), be decreased proportionately, and provided further, that the
applicable Conversion Price shall not b¢ soredwsed at sUch time if theamowsd of such reduction
waould be anamount |essthan $.05, but any such amount shallbe carried forward and reduction
with regpect thereto made at the time of and together with any subsequent reduction which,
together with sunch amewumt and my ether mount or amoumts so carried forward, shall aggregate
$.05 or mare.

(v)  Detegmination of Considération. FOr purposes of this Subsection 4(d), the
considerationzeceived by the Corporation for the issue of any Additional Shares of Comnmon
Stock shall be computed as follows:

{A) Cash and Progerty: Such copsideration shall:

()  msofaras it consists of cash, be computed at the aggregate
of cash received by the Corporation, excluding amounts paid or payable for accrued interest or
acorued dividends;

(1)  insofar as [t consists of property other than cash, be
computed at the fair market value thereof at the time of guch issue, determined as of the close of
business on the dateof computation based on the closing pricefor sucliproperty on theprincipal
markes on which such property wades or, if there iSno established market for such property, as
devermnined in good fajth by the Beard of Directors; and

(A1)  inthe event Additonal Shares of Common Stack an?issued
together with other shares M securities Or other assets of the Corporation for consideration which
sovers both, bethe proportion of such consideration So received, computed as provided in
clauses (I} and (I} above, as d-in good faith by the Board of Directors.

, {B)  Options and Conventible Jecuritics. The consideration per share
received by the Corpordtion for Additional Shares of Common Stock deemed to have been issued
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pursuant to Subsection 4(d)(iii)(A), rel ating toOprions and Convertible Securities, shall be
desermined by dividing

(@)  thetotal amount,if any, received or receivable by the
Corporation asconsideration for the issue of such Options or Convertible Securities, plusthe
minimum aggregate amount Of addional consideration (asset forth inthe instraments relaring
thereto, without regard {0 any provigion gontained therein for asubsequent adjustment of such
copstderation) payableto the Corporation upon the exercise of such Options or theeonwersion or
exchange of such Comvertible Securities, or in the case of Options for Convertible Securities, the
exerciseof such Oprions for ConvertibleSecurities end the conversion or exchange of such
Convertible Securities, by

()  the maximum number Of shares of Common Stock (asset
forth in the mstruments relating thereto, without regard to agy provision contained therein for a
subsequent adjustment of such number) i ssuableupon the exercise of such Options or the
conversionor exchangeof such ConvertibleSecyrities.

) ) i = k ivisions. Any Additicnal Shares
of Common Stock deemed to havebecn [ ssued purmant to Subsccnon 4(d)(xu)(B), telating tO
stock dividends and stock subdivisions, shell be deemedio havebeen issued for no
consideration.

M) a b ' -

In theevent the outstanding shares of Common Stock shall be combined
or consolidated, by reclassification Or otherwise, into alesser number of shares of Common
Stock, the applicable Conversion Price in effect immediately prior t0such combination Or
consolidation shall, concurrently with the effectiveness Of SUCh combination Or consolidation, be
increased proportionately,

( v i i)y - f o T -

In case of any Acquisition Event{other than an Acquisition Event whichis
meated as aliquidation pursuant to Subsection 2¢dy or Z(€)), each share of Preferred Stock shall
thereaftey be convertible into the kind and emount Of shares of stock or other securities or
property to which a holder of the mtmber of shares of Common Stock of the Corporation
deliverable upon conversion of such Preferred Stock would have been entitled upon sneh
Acquisition Bvent;and, in sUCh casc, appropriete adjustinent (aSdetermined ingood faith by the
Board of Directors) shall be made i the apphoahon of the provisionsin this Section 4 set forth
with respect tothe rights and interest thereafter of the holders Of Preferred Stock, to the end that
the provisions set forth inchis Section 4 (mcludmg provisions with respect to changes in and
other adjustments of the applicable Conversion Price) shali thereafter be applicable, as nearly as
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reasenably may be, in relation to any shares of stogk or other property thereaficr deliverable upon
the conversion of the Preferred Stock.

(0 NelImpairmeni. The Corporetion will not, by amendment of its Certificate Of
Incorporation Or through any reorganizarion, transfer of assets, consolidation, merger,
dissolution, issue Or safe of ecuritics Or any ofher voluntary action, avoid or seek to avoid the
observance Or performance of any of the terms to be observed or performed hereunder by the
Corporation, but will at all imes in good faith assist inthe carying our of all the provisions of
this Section 4 and in the taking of all such action as may be necessary or appropriate in order w0
protact the Conversion Righrs of the holders of Preferred Stock against impairment.

()  Centificateasto Adfustrnenss. Uponthe occurrenceOf  eachadjustment or

readjustment of a Conversion Price pursuant to thisSection 4, the Corporation at its expense
shall promptly comprute such adjustmert or readjustment in accordance with thetwerms hereof and
firmish to each holder of Preferred Stock a certificatesetiing forth such adjustment or
readjustment and showing in detail the facts upon which such adjustment Of readjustment iS
based The Corporatiob. shall, upon the written cequest at any time Of any holder Of Preferred
Stoclk, furniish or cause to be fumishked to such holder asimilar certificate setting forth (i) such
adjustments and readjustments, (ii) the applicable Conversion Price then ineffect, and (iii) the
number Of shares of Comrmon Stock and the amount, if any, of other praperty which thea would
bereceived upon theconversion of theapplicable Prefesred Stock.

(@) Notice of Record Date. In the evert:

63 that the Corporation declares adividend (or any erher distriburion) On its
Common Stock payablein Common Stock or other securities of theCorporation;

(i)  that the Corporation subdivides or combines its outstanding shares of
Common Stock;

@i)  of any reclassification Of the Common Stock of the Corporarion (other
than a subdivision or combination Of itSeutstanding shares of Common Stock or astock
dividend or stock distribution thereon), or of eny Acquisition Event; or

(iv)  of theinvoluntary Or voluntary dissolution, liquidation or winding up of
the corporation;

thentheCorporationshalicausetobefiledatitsprincipal office or At t Ne office of thewanster
agent of Preferred Stock, and shall canse to be mailed to theholders of Preferred Stock at their
last addresses aSshown on the records of the Corporation O SUCh wansfer agent, at |east ten days
prior wo the record date specified in (A) below Or rwenty daysbefore the date specified in (B)
below, anoticestating
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(A)  therecord date of such dividend, distribution, subdivision-or ,
combination, ot, if arecord isnot to be 1aken, the date as of which the hotders of Common Swck
of record to be entitled to such dividend, dismribution, subdivision or combination are to be
determined, or

(B) thedate on which suchreclassification, consolidation, merger, sale,
dissolution, liquidation or winding UD i Sexpected to become effective, and the date asof which it
iSexpected that holders of Common Stock of record shall beentitled to exchange their shares of
Common Stock for securitiesor other property deliverable uponsuch teclassification,
consolidation, merger, sale, dissolwtion or winding up.

5. Mandatory Conversion.
(¢)  ScoexB Preferred Stock:

1)  All,andnot |ess than all, 'of the shares of SerleSBPrefexredchkthm
outstanding shall be momatically converted, without any action on the patt of the holder thereof,
into shared of Commmon Stock, at the then effective applicable Conversion Price, at the closing of
a public offering pursuan 1o an effectivi registration statement under the Securities Act of 1933,
asamended, resulting in at |east $20,000,000 of gross proceedsto ‘tie Corporation, and at aprice
of at least$ 6.17 per share of CommonStock (Subject to Adjustment) (such offering, a
“ Qualified PublicOffering "),

(i)  Imadditiontothe mandatory ¢onversion provisionsof Section S(a)(i)
hereof, all and not lessthan all, of the holders of shares of Series B preferred Stock then
avtstanding will be required to convert their shares Of Series B Preferred Stock inte shams of
Common Stock, at thethen effectiveapplicable Conversion Price, at any time upon Written
notice received from the holders of at least m-thirds(2/3) of the then outstanding shares of
Series B Preferred Stock consenting to the automatic conversion of all of the Series B Preferred
Stock into shares of Commoan Stock pursuant to this Section 5(a)(i1).

(%) Series A Prcfomeisfunck.

@) All,and not less than all, of the shares of Series A Preferred Stock then
outstanding shall be swomatically converted, Without any action on the part of the holder thereof,
irito shares of Common Stock, at the then effective applicable Conversion Price, at the closing of
a Qualified PublicOffering.

(i)  Ineddition to the maﬁdztory conversion provisions Of Section (b))
hereof, all and not less thzm al, of theholders Of shares Of Series A Preferred Stock then
outstanding will be raquued t0 convert their shares of Sties A Preferred Stock into shares of
Common Stock, at thethen effective applicable Conversion Price, 4t any, tithe upon written
notice received from the holders Of at least two-thirds (2/3) of the then outstanding shares Of
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Series A Preferred Stack consenting to the sutomatic éonversion Of all Of the Serics A Preferred
Stock irze shares of Common Stock pursuant te thisSection S(b)(ii).

(c)  Intiecase of amy automatic conversion pursuant w this Section 5, the outstanding
sharesof Preferred Stock (0 beautomatically converted shall be converted amtomatically without
any further action by the holders of such shares and shether Or NOt the certificates reprosenting
such shares are surrendered to the Corporation Or itStransfer agent; provided, that the
Corporation shall not be obligated to iSsue to any holder certificates evidencing the shares of
Common 8tack issuable such cenversion unless certificateseyidencing Such shares of Preferred
Stock aredelivered either to the Corporation Or any transfer agent of the Corporation.

(d)  Allcertificates evidencing shams of Preferred Stock which are required to be
surrendered fOr conversion, i Naccordance with the provisions hereof shail, from and after the date
such certificates are so required to be s& rendered, bedeemed to havebeen retired and canceled
and the shares of Prefigred Stock represented thereby converted into Common Stock for ‘all
purposes, nptwithstanding thefailure of rhe holder or holdersthereof to surrender such
certificates ON OF Prior t0snch dete. The Corporation May thereafter take such appropriate action
as may bensccssary to reduce the authorized Preferred Stock accordingly.

6. Redemption.
(@  Series B Redemption.

@ If the Company has not consummated aQualified public Offering, then at
any time during theSeries B Redemption Period (as defined below) the holders of Series B
Preferred Stock shall have the, right to require the Corporation to redeem shares of Scries B
Preferred Stock 2s deseribed in this Section 6 at the SeriesB Redemption Price (aSdefined
below) by delivering written notice tothe Corporation (a”Series B Redemption Election”™). The
"8eries B Redemption Period" shall mean the |ater of (x) the 30 day period commencing on the
date that iS, the One year amniversary of the marurity date of any high yield debt issued by the
Corporation prior to December 31, 1998; or (¥) March 31, 2003.

(i)  Uponthe delivery of aSeriesB Redemption Election, the Corporasion
shall netigy promptly all holders of shares Of Serias B Preferred Stock in writing (the “ SeriesB
Redemption Notice”) of the delivery of the Redemption Election, and adisinterested appraisal
firm Whichés amember of a Tecogaized professional assoctation reasonably acceptabletothe
Corporation and the holders of amajority of the Series B Preferred Stock shall determine Market
Value asset forthbelow. |f the parties are unable toagree on an appraisal firm within 10 days
after the expiration of the delivery of the Series B Redemption Notice, a firm shall be selected by
lot from the top-tier investment banking firms, after the Corporation and the holders of the Sexies
B Preferred8tock haveeach eliminated one suchfimm (the " Appraisal Firmn"). The Appraisal
Firm shall then make a detarmination of the Market Value, and, using such determination Of
Market Value, shal) caleulare the SeriesB Redemption Price. The sdlection and determination Of

-19.

WASHOIA127373:2:0519/98
265662



11,03 98 09:20/8T. 09:13/N0. 3561004141 P 21

- -

FROMCORPCRATI ONTRUET (TUE)

LS

the Apprajsal Finn shail e final and binding upon all pariies. The expenses of the Appraisal
Firm shall be borne equally by the holders of the Series B Preferred Stock, as 2 group and on a
'pro rafa basis in accordance with the shares of Series B Preferred Stock to be redeemed, and the
Corporation.

(iii)  Theholdersof shares of Beries B Preferred Stock may elect to sell to the
Corporation all or aportion Of their sbares Of Series B Preferred Stock by delivering written
notice {0 the Corporetion within 15 days after final determination of the Series B Redemption
Price. Bubject to the provisions hereof, within 40 days after finz) determination of the Series B
Redemption Price, the Corporation shal] purchase, and all such electing holders of Series B
Preferred Stock shall sall, the portion Of such shares which the holders thereof have elected to
sell1o the Corporation at 2 time and place mutually agreeable to the Corporation and theholders
Of the Seties B Prefemred Stock (the "Serjes B Redemption Clasing™). The Corporation shall
notify all holders of Series |3 Preferred Stock: of the date and place of the Serics B Redemption
Closing st | eas seven days prior 1o the Series B Redemption Closing,

(iv). At the Series B Redemption Closing, the holders Of Series B Preferred
Stock shall deliver tothe Corporation certificates representing the shares of SeriesB Preferred
Stock which they have elected togell to the Corporation; and the Corporation shall deliver to,
each such holder the Series B Redemption Price for each share of Serjes B Preferred Stock to be
sold 10 the Corporation by cashicr's or certified check Or Dy wire transfer t0 immediately
availablefimds toan aceount designaied Dy such holder.

(v)  The"Series B Redemption Price” of ashare of Series B Preferred Stock
means the amount equal re theamount which would bereccived per share of Series B Preferred
Stock if the assetsof the Corporatl on weresold for cash equal to the Market Value, and the
Corporation wereliquidated i mmediately thereatter pursuant to Section 2. "Market Value”
means thefair market value of the Corporation as a going concern. determined 0N the basis of the
sale of 100% of the Corporation aSbetween astrategic buyer and awilling seller apd taldng into
account all rel evant factors determinarive of value..

()  Series A Redemption.

(i) |f the Company has NOt consummated aQualified Public Offering, then at
any rimefollowingeitber (IL) the Series B RedemptionClosing if any bolders of Series B
Prefetred Stock shall have delivered aSeries B Redemption Election to the Cotporation or (v)
the end of the SeriesB Redemption. Period if no holders of Series B Preferred Stock shall have
delivereda SeriesB Redemption Elegtion to the Corporation, the holders of Series A Preferred
Stock shall have the right t0require the Corporation o redeem shares of Series A Preferred Stock
aq'described i this Sechion.6.at the Series A RedemptionPrice (as defined below) by delivering
written notice, ¢ the Cotporarion. (2" Series A Redemption Election™,
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(i)  Uponthedelivery of aSeries A Redemption Election, the Corporation
shall notify promptly ail holders Of shares of Series A Preferred Stock in writing (the "Series A
Redemption Notice”) of the delivery Of the Series A Redemption Election, and a disinderested
Appraisal Ffirm which is @ member of arecognized professional associgtion reasonably
aceeptablé to the Corporation and the holders of amajority of the Series A Preferred Stock shall
determine Market Value as set forth below, If the partiesare unable to agiee on an Appraisal
Firm within 10 daySafier the expiration of the delivery of the Series A Redemption Notice, a
firm shall beselected by |ot from the top-tier investment banking £irms, after the Corporation and
the holders of the Series A Preferred Stock have each eliminated one such firm. The Appraisal
Firm shall then make adeterminarion of theMarket V al ue, and, uging such determination of
Market ValUe, shall calculate theSeries A Redemption Price, Thesslection anddetermination of
the Appraisal Firmshall be final and binding upon 4l parties. Theexpenses of the Appraisal
Firm shall be borne equally by the holders of the Series A Preferred Stock, as agroup and ona
Pro rata basis in accordance with theshares of Serjes A Preferred Stock to be redeemed, and the
Corporation.

(iii)  Within 10 days after the final determination of the Series A Redemption
Price pursuant CO subparagraph (b) above, the holders of shares of Series A Preferred Stock may
elect to sl t0 the Corporation all or & portion of their 'shares Of Series A Preferred Stock by
delivering written notice to the Corporation. Subject to the provisions hereof, within 40 days
after the final determination of the Series A Redemption Price, the Corporation shall purchase,
and all such electing holders of Serics A Preferred Stock shall sell, the portion of such shares
which the holdersthereof have elected to sell to the Corporation at atime and placemutually
agreeable to theCorpomwn and tie holders of the Series A Prefested Stock (the” SeriesA
RedemptionClosing”). TheCorporation shall notify all holdezs of Series A Preferred Stock of
the dareand place of the Series A Redemption Closing at least seven daysprior to the SeriesA
Redcmpnon Closing.

(iv)  AttheSeres A Redemption Closing, the holders of Series A Preferred
Stock shall deliver to the Corporation céxtificates representing the shares Of Series A Preferred
Stock which they have elected 10 sell to.the Corporation, and the Corporation shall deliver to
each such holder the Séries A Redemption Rice for each share of Sexies A Preferred Stock to be
sold to the, Corporation by cashier's or certified check, or by wire transfer of immediately
available fundsto anaccount designated by such holder.

()  The "Series A Redemption Price” of a share of Series A Preferted Stock
mears the amount equal to the amount which would be received per share of Series A Preferred
Stock if the essets of the Corporation wers sold for cash equal 1o the Market Value, and the
Corporation were liquidated immediately thereafter pursuant to Section 2.

(c) th\mihslamdmg anything to the comrary contaiped in this Section 6, if the
Corporation iSwmable to redeem in full all shares tendered far redemption because the
Corpararion has insufficient | egal capital availabletoeffect such redemptions, the Corporation
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shall allocate-its available |egal capital asfollows; (1) first, to payment of the aggregate Series B
Redemption Prive & holders Of Series B Preferred Stock that have requested that the Corporation
redegmn their sharesof Series B Preferred Stock inaccordance with, Section 6(a) above; and (ii)
sesond, to payment of theaggregate Series A Redemption Price to holders of Series A Preferred
Stock that have requested that the Corporation redeem their shares of Series A Preferred Stock in
accordance with Section6{b) above. Any potion payable to holders of Preferred Stock pursuant
1o thiSSection 6 that iSnet paidin cash or cash equivalents at the respective Redemprion Closing
shall be paid for by theissuance at sneh Redemption Closing of promissory notesin form and
substance reasonably satigfactory to the holders of thePreferred Stock receiving such notes (the
"Rederption Notes’), At any time that Redemption Notes are oustanding, the Corporation may
ineur bank debt or third-partyinsticutional non-equity financing jn connection with theoperation
of its business which is senior to the Redemption Notes S0 |ong as such debt does not prohibit the
timely payment of amounts due on the Redemption Notes uzilgss such senior debt isin defauilt at
such time. Notwithstanding the foregoing, the Redemption Notes shall remain senior to any
obligations owed to Clayton A. Thomas, Jr., Bruce W. Bednarski, Peter B. Callowhill, Corlyn A,
Marsan, Or other holders of Common Stock.

The Redemption Notes will bear interest per anaum af thegreater of (i) Prime plus 100 tasis
points, or (ii) 8.0%. "Prime" means a floating rate per ennum equal to the primeinterest rate per
ammum pablished from time to time in the “ M oney Rates” Section of the Wall Smreet Jonmal (and
the highest such rateif more than ONe S SO published), Accrued iriterest On the Redcmpnon
Noteswill be payable monthly. The principat amount of the Redemption Noteswill be payable
in thirty-six (36) equal monthly installments beginning within 30 days of the applisable
Redemption Closing as set forth above. TheRedemptisn Noteswill be prepayable at the
Corporation's Option at any time withou penalty or premium.

FIFTH: Except as otherwjse provided in this Certificate of Incorporation Or a
centificate of designation relating tothe rightsof the holdersofany class Of series of Preferred
Sfock, voting separately by classor series, to elect additional di rectorsundex specified
cireumstances, the nUmber of directors of the Corporation shall beas fixed from timeto time by
Or pursuant to the By-|aws of the Coxporation (the “ By-Laws’). No director of the Corporation
need be a Stockhol der,

SIXTH: The Corporation is to have perpetual existence.

SEVENTH: In furtherance and not in limitation of the powers conferred by statute,
the Board of Directors is expressly authorized:

@ To make, alfer or repeal By-Laws of the Corporation.
()  To authorize and cause to bo executed mortgages and liens upon the zeal and
personal property of the Corporation.
-22.
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(€)  To set apart ont of any of the funds of the Corporation gvailable fot
dividends a reserve or reserves for any proper purpose and to abolish any such reserve in
the manner in which, it was created.

(dy  Todesignateone or morecommittess, each corumittec fO¢onsist of oneor
moze of the direstors of the Corporation, The Board may designate one Or roore directors
aSalternare. members Of any committee, Whomay replace any absent Or disqualified
member at any meeting of the committes. The By-Laws may provide, that, in the absence
or disqualification Of amember of acommittee, the member or mermbers thereof present at
any meeting and not dzsquallﬁcd from voting, whether or not he or they constitute a
quorum, may unanimiously appoint gnother member of the Board of Dizectors to act at the
Meetingin the place of any such absent ox disqualified member. Any such, committee, to
the extent provided ih theresolution of the Board of Directors, Or in'the By-Laws of the
Corporation, shell have and may exercisé al| the powers andsuthority of the Board of
Discctors in themanagement of thebusiness and affairs of the Corporation, and may
authorize the sel of the Corporation to beaffixed to all paperswhich may requige it; but
no such committee shall have the power or authory inxeference to.smending the
Centificate Of Incorporation, adopting an agreemtent of werger OF consolidation,
recommending tp the stockholdsrs the sal €, lease or exchange Of 41l or substantially al| of
the Corporation’s propesty and assats, recommending to the stockholders adissolution of
the Corporation or a,revocarion oOf adissolution, or amending the By-Laws Of the
Corparation; and, unless e resolution or By-L awsexpressly S0 provide, no such
committec shall have the power OF authority t0 declare adividend Or to authorize the
issuance Of stock.

(¢)  When and asauthorized by the stockholders i N accordance with statutc, to
sell, lease, exchange or otherwize dispose of al ar ‘substantially all of the propersy and
assets Of the Corparation, including its good will and its corporate franchises, upop such
terms and conditionsaud for such. consideration, which may copsist inwhole or in. part of
money Or property including shares of stock in, and/or other sccurities of, any other
corporation OF corporations, ag ifSBoard of Directors shell deem expedient and for the best
ioterests Of the Corporation.

® To fix, defermine and vary from time to time the amourt £o be maintained
a¢ surplus and the amount ar amoums 10 bé set apartns working capifai

& To anthorize the payment of compensation to the directors for services to
the Corporation, mcludmg fees for attendance at mectings of the Board of Directors, of the
. Executive Committce and of othe: commmecs, and to determine the amount of such
compensation ami fees."

(h) 'I‘o anthorize the i xss&ancc from nm to dme of shares of its stock of any
class whether now or hareafter authorized, or securities convemble irto sheres of i its stock
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of apy class or classes, whether now or hereafter authorized, for such ¢onsideration as may
be degmed advisable by thie Board of Directors arid, except as otherwise Set forth in this
Certificate Of Incorporation, without any action by the stockholders.

EIGHTH: Mgedngs of stockholders may beheld within or withour the State of
Delaware, as the By-Laws may proyide. The books of the Corporation may bekepr (subject to
any provisions contained in thestatutes) outsi de the State of Delaware-at such place or places as
may be designated fromy time to time by the Board of Directors ot in theBy-Laws of the
Corporatipn. Elections of dizectors need pot be by written. ballot umjess the By-Laws of the
Corporarion shall so provide.

NINTH: A director of the-Corporation shall NOt be personally liable to the
Cotporation Or its stockholders for monetary damages for breach Of fidvciary duty as adirector,
except for liability (i) for any breach of the director’ sduty of lpyalty to the Corporation or its
stockhelders, (ii) for adts or OMiSsions not in good faifh or which involve intentional misconduct
or akmowing violation of law, (iii) under Section 174 of the Delaware General Corporation Law,
ot (iv) for any transaction from which the director derfved an improper personal benefit If the
Delaware General Cotperation Law iS amended after approval of this article w authorize
corporate aston further eliminating or imiting the personal Hability of direstors, then the
Iability of adirector of the ¢orporation shall be eliminated or fimited to the fullest extent
permitted by the Defaware Generat Corporation Law, as so amended.

Axy repeal or modifization Of the foregoing pamgraph by the stockholders of the
corporation shall not adversely affect any tight o protection Of adirector of the Corporagion

existing at the time of such repeal or modification.

TENTH: The corporation shall, 1o the fullest extent permitted by Section 145 of
the General Corporaﬂon Law of Delawarg, as amended from time to timne, indemnify each person
who was or is 2 party or is threatened to be made aparrytoanyﬂirearened pending or completed
aétion, suit.or proceeding, whether civil, criminal, admipistrative or investigative, by reason of
the fact that he is or was, or has agreed 19 become, a director or officer of the corporation, or is or
was s¢rving, or has agréed to gerve, at the requcst of the corporation, as a direcror, officer or
trusteé of, or in & similar capacity with, dnother'corporation, parmership, joint venture, trust or
other enterprise (mcludmg any emplayee benefit plan), or by reason of any action alleged to have
been taken or omitted in siteh capacity, agamst all expenscs (ncluding attorneys fegs),
judgments, fines and amounts paid in settlement actually and reasonably incurred by him or on
his behalf in connection with such action, suit orproceeding and any appeal therefrom.

Indemmification may include payment by 1he corporation of expenses in defending
an action or procesding in advance of the final disposition of such action or proceeding upon
receipt of an pndertaking by the person indermnified to repay such'payment if it is vitimately
determined that such person is not entitled to indgmnification under this TENTH Article, which
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undertaking may be accepred without reference to thefi nancial ability of such person tomake
such repayment,

Thecorporation shall nor indemnify any suchpersen seeldng indemnificationin.
connection With aproceeding (Or part thezeof) indtiated by snch person unless the initiation
thereof was approved by the Board of Directors of the corporation.

The indemnification rights provided inthis TENTH Article (i) shall not be deemed
exclusive of any other rights towhich those indemnified may beentitled under any law,
agreemuetit OF Voteof stockholders or disinterested directorsor otherwise, and (ii) shall inure o
the benefit Of tho heirs, cxecutors and administrators Of such persons, The corporation may, t0
the extent authorized trom time totime by its Board Of Directors, grant indemmification righs to
other employees or agentsof thg corporation Or ather persons serving the corporation arid such
rights. may be equivalent to, Or greater or fess than, those set forth inthis TENTH Acticle.

ELEVENTH: The Corporetion reserves the right, following the receipt of the
mecgssary approvals of its stockbolders, to amend, alter, change ot repeal any provision contained
in this Certificate of Incorporation, in the manncr now or hereafter prescribed by stature and the
Cerificate of Incorporation, and all rights conferred upon siockholders hegein are granted subject
to this reseyvation,

[signiature on following pagc)
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IN WITNESS WHEREOF, Net2600 Group, Inc. has caused thisRestated Certificate Of
Incorporation to heexecutedin its Name am.4on itsbehalf by itsPresident on May [ ,1998.

NET2000 GROUP, INC.

v Y

ctaM THomes, Jr., President

Mo
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